Unaccompanied Minors and Family Reunification: rights under Dublin III and Article 8 ECHR.

I. INTRODUCTION

· I want to tell you a story. It is a story about the triumph of substance over process and about what practical and effective human rights protection can achieve. 

· It is a story about vulnerable children  who were alone in the Jungle, and who had relatives in the UK. 

·  It is a   story  about  of how a small group of British lawyers, relying on European human rights  law, petitioned  the British courts and secured  the immediate family reunification of these children, outside of the cumbersome Dublin process,  using  Article 8 ECHR. 

· I am telling you this story, because it demonstrates that in the face of this unprecedented crisis, the law and litigation  have central role to play. 

II. THE  LEGAL CHALLENGE 

A. The problem
The facts of ZAT
· What were the facts of our case. 
· 4 Syrian nationals: 3 under 16 + adult brother of one of them who suffered from a very serious mental illness  and was entirely dependent on his little  brother. 
· All four had experienced the most horrific trauma both in Syria and during their long journey across Europe, to Calais. 
· All four  had adult siblings legally resident in the UK. 
· On the facts: this was a straightforward case of family reunification under the Dublin III Regulation.

· Dublin III: 
· Article 6.1  (best interests of the child):
1. The best interests of the child shall be a primary consideration for Member States with respect to all procedures provided for in this Regulation.

· Article 8 (responsible MS in cases concerning UAM): family member or sibling is legally presence. 

· Article 18(1) (MS responsible has an obligation to take charge)


But nothing is simple about the Jungle
· Hundreds of children with relatives in the UK, with rights under Dublin, who were stuck in the camp. 

· Why ?

·  Important to understand in at the outset that:  British and French cooperation in relation to Calais [August 2015 agreement] is about  security, public order and policing.

· The plight and predicament of human beings, including children,  is a secondary consideration


· 6 major barriers to access:. 

1. No system in place to actively identify children  who may have family members legally present in the UK and to inform them about their family reunification rights. 


2. No access to French funded legal advice and assistance until after an adverse decision is  taken by the Prefecture on the application of Dublin III. 

3. Operation of the French care system: served to distance child refugees from family reunification. 

· Position in France more generous than in the UK:  until their 18th birthday, unaccompanied child refugees are automatically protected and not required to regularise their status 

· In practice: not considered necessary to make asylum claims on behalf of children because they cannot be removed: for e.g.: in 2014, 273 out of 8,000-10,000 UAFM claimed asylum in France. 


· Identified a tension between the law and practice:

· Legal timeframes under the CESEDA: Prefecture has 3-10 days to register asylum claims ( which kick-starts Dublin);  applies to all asylum seekers; where the applicant is a child, an ad hoc administrator must be appointed. 

· In practice: children were forced to first go through lengthy care proceedings taking up to 3 months before an ad hoc administrator was appointed


· Turned away by the Prefecture if they attempt to register their asylum claim without first going through the care system and obtaining the relevant care orders. 

· Because child protection is prioritised: UAFM were not given the proper advice and assistance about registering an asylum claim and accessing their rights to family  reunion under Dublin III once they are in care; nor are any steps taken to identify their families in other EU member States. 

· At the time of the hearing: no TCR had been made for UAMs in the last 5 years. 

4. Delay:  
· Once they are in Dublin: overall 10-11 months: 3 months to make the TCR; 2 months to respond; 6 months for transfer. 
· An eternity for a child. 
· Best case scenario 
· No guarantee that the timescales can be expedited. 

5. Fear and trust:
· Interactions of camp residents, including children, with the French authorities are often very negative- ample evidence of police brutality. 
· Results in a lack of trust in the system and compounded by the misinformation spread by people traffickers. 

6. Accommodation:
· Under 15’s are supposed to be housed by La Vie Active, and over 15’s in the FTDA shelter in Saint Omer. 
· Accessing accommodation beyond 5 days: must be willing to enter the French care system. 
· Many reluctant to do so, understandable. 
That was the situation faced by the children: risk entering a lengthy and uncertain system or attempt to smuggle yourself on the back of a lorry into the UK. 
That position was untenable: it was necessary to create a quicker legal route, which is what the UK litigation was about. 

B. The litigation brought in the UK courts

1. Steps prior to litigation :
· Identified vulnerable children with relatives in the UK. 
· Obtained all the documentary evidence they would need for France to make a TCR. 
· Obtained evidence of their psychological condition and of conditions in the camp

· Wrote to the UK authorities and asked them to admit our clients. 

· We argued that a refusal of admission in the circumstances constituted a disproportionate interference with their family life. 

Key article 8 principles and authorities: 

· Dublin mechanisms and presumptions do not exclude human rights protection, including the autonomous application of Article 8 ECHR. 

· Can give rise to a positive duty to admit persons on its territory for the purposes of the family reunification (Sen v Netherlands [2003] 36 EHHR 7)


· The extent of that obligation varies according to the particular circumstances of the persons involved and the general interest of the State in controlling its borders ((Tuquabo-Tekle v Netherlands [2006] 1 FLR 798 )

· Where children are involved, their best interests are a primary consideration in the proportionality exercise: (Mugenzi v France App 52701/09, 10 July 2014 )

· Article 8 can involve a positive obligation to facilitate family reunification of an unaccompanied minor (Mayekav Belgium [2008] 46 EHRR 23), the law striking its fair balance having regard to the circumstances and the most adequate means to develop family life (Tuquabo-Tekle). 

· The vulnerability of an asylum seeking child carries significant weight and may require special measures: (Tarakhel v Switzerland [2015] 60 EHRR 28 )

· UK position: accept that Article 8 is engaged but no action unless and until a TCR was received and maintained that stance is proportionate and in keeping with Article 8 ; children were the authors of their predicament because they had refused to register in France and be taken into care. 

· Attacked that refusal in the UT. 


2. The Upper Tribunal (January 2016)

· Conducted a careful analysis of the Dublin Regulation and its interplay with Article 8 ECHR. 
· Approach in such cases was intensely fact-sensitive 
· Maintenance of immigration control is a legitimate aim. 
· Importance of Dublin adherence: 
· Judges will not lightly find that, in a given context, Article 8 permits circumvention of Dublin
· The existence of the Dublin mechanism qualifies as a ‘potent’ factor in the proportionality balancing exercise. 
· But Dublin was not the sole focus: it operates alongside the ECHR. 

· How then to assess what proportionality dictates?
· Ingredients which tipped the balance in favour of our clients included: 
· Age + unaccompanied status
· Mental disability of 4th claimant
· Accrued psychological damage of all 4
· Further psychological harm if remain in France pending Dublin claim which would take up to 1 year on a best case scenario
· Previous family life enjoyed pre-flight, in Syria
· Pressing and urgent need for family reunification and desperation to be reunited with their siblings in UK
· Ability of UK based sibling to care for them. 

· Admitted to the UK within 48 hours. 

3. Court of Appeal (June 2016)
· The Government appealed (non-suspensive) and in reality the decision to appeal was about future cases, because they did not seek the return of our clients to France (and in fact by the time of the appeal, they had accepted that the UK was the responsible MS and one child  already been granted refugee status;)

· It was about the fact that since the UT decision the government had been forced to admit a further 40 children using the ZAT precedent. 

· They argued that: the UT’s legal approach was flawed and in particular that insufficient weight had been attached to the need to follow the orderly process established under Dublin. 


· Correct legal approach: CA concluded that the UT had not applied the correct legal test and imposed a higher hurdle by finding that: 1) only in especially compelling cases could individuals apply directly to the UK for reunification without first resorting to Dublin III and this included showing that the domestic courts of the relevant Member State is not capable of adequately responding to their needs; 2) had the UT applied this test, it was likely but not  inevitable  that the four applicants should be admitted; 3) ordinarily it would have remitted the case to the UT for reconsideration but because the Government was not seeking the return of the children to France, not necessary. 

III. THE CURRENT POSITION 

· ZAT served its function:
·  Galvanised  the British and French authorities into action and we are now seeing TCR. 

· Court of Appeal judgment is a qualified success for the UK Government: the Court rejected the suggestion that it will never be appropriate for individuals to bypass Dublin. 

· In addition: litigation brought in French courts in February 2016 to decouple the child protection system from the asylum system- can now register claims and have an ad hoc administrator appointed without first going through lengthy care proceedings. 

· But key systemic problems remain: 

· The position of the authorities has been entirely reactive- approach is to sit back and wait:
· Improvements on the ground are not the result of an effective state system- there is no system. 

· There is a nascent FTDA programme, but by and large, unless the lawyers on the ground identify children; identify relatives; gather the evidence; present the claim to the Prefecture for a TCR; nothing is being done to progress these cases.  Without their efforts, the system would collapse tomorrow. 

· In practice, vulnerable and highly traumatised children remain in the Jungle whilst they wait for transfer to the UK under Dublin III and there are still very lengthy delays: consequences are stark- illustrated by the case of a 14 year old whose claim was underway but who couldn’t wait any longer and who died trying to reach the UK. 

IV: CONCLUSION
· Narrow reading: This case illustrates that there remains a real need for human rights standards within the Dublin framework, including the positive duties to admit under Article 8 ECHR. 

· Beyond that:

· The process of litigation is inherently powerful because it allows for judicial scrutiny of policies and processes, allows those policies and processes to be tested against human rights standards; and it forces Governments to answer for their action, or inaction, before a court of law.  That can often be enough of a catalyst for lasting change, regardless of outcome. 

·  This case is a paradigm case of what a practical and effective positive human rights obligation means, why it has content and why it matters. 


· The realities matter, in Calais, in Greece, in Italy and it is no answer for Governments to point to frameworks and theoretical systems. 

· The realities matter, especially when the law is concerned with the protection of children.


· The law must meet children where they are, it   must  not condemn them for the so-called wisdom of how they got there. 

· Their practical experiences must be at the forefront of the protection of human rights under which their best interests are a primary consideration. 


